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Olivehurst Public Utility District 

Agenda Item Staff Report 

Meeting Date: July 1, 2026 

Item description/summary: 
Authorize Staff to Carry Out Tasks Required by Agreement No. D2505004 
Between City of Wheatland and State of California State Water Resources 
Control Board for Purpose of Regional Wastewater Transmission and Treatment 
Facilities Project 

Attached is the Grant Agreement between the State Water Resources Control 
Board and the City of Wheatland for the Regional Wastewater Transmission and 
Treatment Facilities Project.  OPUD is not a party or signatory to the Agreement.  
Rather, the Agreement is "by and between City of Wheatland ('Recipient')" and 
the State Water Resources Control Board ("State Water Board").   Only "the State 
Water Board and the Recipient mutually promise, covenant, and agree" to its 
terms.  The Agreement defines OPUD as a project participant, not the grantee. 
 The opinion of counsel and authorizing resolution called for as conditions to 
execution are Wheatland’s, not OPUD's.  

OPUD's obligations arise because the City, to draw down the $75 million, must 
flow the grant's terms down to OPUD through three separate agreements the City 
must execute with OPUD before requesting any reimbursement: 

1. A Phase 1B / operations-and-maintenance "pass-through" agreement — "a 
legally binding agreement with the District, in a form satisfactory to the 
Division's counsel, obligating the District to complete Phase 1B of the 
Project ...no later than the Completion of Construction Date, and operate 
and maintain the Project components within the District System ...through 
the useful life of the Project." (Exhibit D.1, Technical Special Condition 4.) 

2. The Capacity Purchase Agreement (Exhibit D.1, Technical Special Condition 
5).  

3. The Treatment and Operations Agreement (Exhibit D.1, Technical Special 
Condition 5).  

Those are the instruments OPUD signs, and they are where OPUD's real exposure 
lives.  

Board authorization is sought to prepare the required Pass-Through Agreement 
(drafts of the Capacity Purchase Agreement and Treatment and Operations 
Agreement have already been approved by the Board subject to completion by 
legal counsel).  Board approval will be required for the Pass-Through Agreement.  

 



4938-6716-7673 v1  

Three independent reasons support Board authorization: 

• Governance authority. OPUD is a public utility district organized under 
California’s Public Utility District Act. A public utility district acts through its 
board of directors, which is the body that fixes and collects the district’s 
rates and charges, acting by resolution, and that exercises the district’s 
power to contract and to set service charges. The flow-down agreements 
commit OPUD to (a) construct and own Phase 1B, (b) operate and maintain 
the Project for its useful life, and (c) fix, prescribe and collect District rates, 
fees and charges sufficient to cover District operations and not reduce 
them unless still sufficient — a rate covenant.  Rate-setting and multi-
decade contractual commitments of this kind are core board functions, not 
staff actions. 

• The three documents themselves contemplate Board execution.  Each 
agreement is of binding legal effect only once it has been duly approved 
and signed by each of the Parties.  

• OPUD’s Board has already acted on the underlying Project once: as CEQA 
Lead Agency for the OPUD portion, OPUD adopted the Mitigated Negative 
Declaration and MMRP and approved the Project on April 20, 2023.  That 
covered environmental approval, not the financial and operational 
commitments in the flow-down agreements, which require their own Board 
authorization. 

OPUD staff will need to calendar Board authorization (by resolution) of the Pass-
Through agreement once negotiated.  The Board has already authorized 
execution of the Capacity Purchase Agreement once finalized, and the Treatment 
and Operations Agreement once finalized.   

Risk Assessment 

As previously discussed at length, there is some risk to OPUD in signing the flow-
down agreement.  Although OPUD does not sign the Grant Agreement, by signing 
the flow-down agreements, OPUD effectively assumes most of the grantee-level 
burdens for its portion of the Project, while the $75 million flows to and is 
controlled by the City, not OPUD. The principal risks are: 

1. O&M Funding.  Long-tail performance and cost exposure with no offsetting 
grant funds in OPUD’s hands. OPUD must complete Phase 1B by the 
Completion of Construction Date (December 1, 2030) and operate and 
maintain the Project components in the District System through the useful life 
of the Project — at least 20 years.  The Recipient and District assume all 
operations and maintenance costs …the State Water Board shall not be liable 
for any cost. The grant reimburses construction; it does not fund decades of 
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O&M. 

2. Rate covenant. OPUD must commit, to the extent permitted by law, to fix, 
prescribe and collect rates, fees and charges for the District System …sufficient 
to generate District Revenues …to cover District Operations and Maintenance 
Costs, and not to reduce them unless still sufficient.  This constrains OPUD’s 
future rate discretion and must be reconciled with Proposition 218 / Article XIII 
D procedures. (The Treatment and Operations Agreement already makes the 
City’s parallel rate covenant [s]ubject to …Article XIII D.) 

3. OPUD conduct can trigger the City’s default and a $75 million clawback. 
Exhibit D expands Event of Default to capture District-side events: a material 
adverse change in the District or District Revenues; failure to operate the 
District System; a District default on other obligations; an inaccurate or 
misleading District representation or warranty; loss of District permits; the 
District’s failure to perform under the pass-through agreement; and District 
insolvency.  On an Event of Default, the Recipient (City) may be required, upon 
demand, to immediately return …any grant or principal forgiveness amounts 
received …and pay interest at the highest legal rate.  OPUD should expect the 
City to pass that repayment exposure down to OPUD through the pass-through 
agreement, so an OPUD-side failure could expose OPUD to a large repayment-
and-interest claim.  We need to confirm and negotiate exactly how that 
liability is allocated before signing. 

4. Disposal / continuous-use restriction for the useful life. OPUD will be barred 
from abandoning, discontinuing, leasing, selling, transferring, or disposing of a 
significant part of the Project during its Useful Life without the Division’s prior 
written approval, which may be conditioned on repayment of disbursed funds 
plus interest and penalties.  This encumbers District assets for decades. 

5. State Water Board as third-party beneficiary; loss of amendment control. The 
City and OPUD must agree that the State Water Board is a third-party 
beneficiary of the pass-through agreement, and that the agreement shall not 
be amended nor terminated without the prior written consent of the State 
Water Board.  OPUD therefore cannot freely renegotiate or exit that 
agreement even by mutual agreement with the City. 

6. Indemnification flowing down to OPUD. D2505004 requires the Recipient, to 
the extent permitted by law, to indemnify, defend, and hold harmless the 
State Water Board against any losses, claims, damages, liabilities, or expenses 
arising out of the Project, including environmental-law liability, except for the 
State’s gross negligence or willful misconduct, and this provision survives the 
term of this Agreement.  Because the City must include the terms necessary 
for its own compliance in the OPUD agreement, OPUD should anticipate being 
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asked to indemnify the State (and/or the City) for Project-related liability tied 
to the District System.  The Capacity Purchase Agreement and Treatment and 
Operations Agreement, by contrast, currently provide only mutual 
indemnification under Government Code § 895.4.  We will need to be on the 
lookout for a broader, one-way indemnity migrating into the pass-through 
agreement. 

7. Labor and federal compliance obligations on District construction. Flow-down 
terms OPUD must accept include Davis-Bacon prevailing-wage requirements in 
all contracts and subcontracts, DIR public-works contractor registration (Labor 
Code §§ 1725.5, 1771.1), American iron-and-steel sourcing, SAM/Unique 
Entity Identifier and debarment/suspension compliance, CEQA and other state 
cross-cutters, and a conflict-of-interest disclosure duty where noncompliance 
may result in disallowance of costs. These continue for the term of this 
Agreement and for the Useful Life of the Project.  As you know, we have 
already incorporated these requirements into our construction documents. 

8. Insurance. The City must require OPUD to procure and maintain insurance (or 
qualifying self-insurance) on the District System and Project.  

9. Contingencies that can collapse the deal. Both the Capacity Purchase 
Agreement and the Treatment and Operations Agreement automatically 
terminate if SRF funding of not less than $75 million is not received, and both 
are conditioned on a rate analysis and condition assessment satisfactory to the 
City, waivable only by City Council resolution.  These conditions sit largely in 
the City’s control; OPUD should understand it is building and committing 
capacity against deal terms the City can still walk away from. 

It will be important to align with Wheatland in the pass-through agreement, how 
repayment/clawback and indemnity liability is allocated between the City and 
OPUD if an OPUD-side event triggers default; OPUD should not silently absorb $75 
million of the City’s grant-repayment exposure. The decades-long O&M and rate 
covenants are inherent to the regional model and should be confirmed as 
consistent with OPUD’s rate authority and Proposition 218 process. 

Tasks OPUD must perform and documents OPUD must sign, with deadlines.  
These obligations reach OPUD as flow-down terms the City must include in its 
agreement with District under Exhibit D.1, technical special condition 4, and 
through the Capacity Purchase and Treatment & Operations Agreements.  Dates 
are the Project/grant deadlines that govern; where the Agreement fixes no 
calendar date, the triggering event is given. 

Documents OPUD must sign: 

# Document OPUD signs Deadline / trigger Source 
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D1 Phase 1B / O&M pass-
through agreement with 
the City (obligating OPUD to 
build Phase 1B and 
operate/maintain through 
useful life; State Water 
Board named third-party 
beneficiary; no 
amendment/termination 
without State consent) 

Before the City 
requests 
reimbursement of 
any Project Costs 

Clean Water 
Construction Grant 
Agreement § D.1 Clean 
Water Construction 
Grant Agreement § D.1 

D2 Capacity Purchase 
Agreement (executed for 
OPUD by Board President) 

Before the City 
requests 
reimbursement of 
any Project Costs 

Capacity Purchase 
Agreement § 6 Clean 
Water Construction 
Grant Agreement § D.1 

D3 Treatment and Operations 
Agreement 

Before the City 
requests 
reimbursement of 
any Project Costs 

Clean Water 
Construction Grant 
Agreement § D.1 
Wastewater Treatment 
and Operations 
Agreement 

D4 Board of Directors 
authorizing resolution(s) for 
D1–D3 (and confirming the 
District rate covenant) 

Before execution 
of D1–D3 

Capacity Purchase 
Agreement § 6 
Wastewater Treatment 
and Operations 
Agreement § 26 Cal. 
Pub. Util. Code § 16475 
(West) 

 

Tasks OPUD must perform: 

# Task Deadline / trigger Source 

T1 Complete construction of 
Phase 1B (District System 
conveyance facilities, pump 
stations, force mains) 
consistent with all terms of 
D2505004 

No later than the 
Completion of 
Construction Date — 
December 1, 2030 

Clean Water 
Construction 
Grant Agreement 
Clean Water 
Construction 
Grant Agreement 
§ D.1 
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T2 Operate and maintain the 
Project components within the 
District System; assume all 
O&M costs 

Through the Useful 
Life of the Project (at 
least 20 years from 
Project Completion) 

Clean Water 
Construction 
Grant Agreement 
§ A.1 Clean 
Water 
Construction 
Grant Agreement 
§ D.1 Clean 
Water 
Construction 
Grant Agreement 
§ D.10 

T3 Develop and implement a 
Fiscal Sustainability Plan (as 
applicable to the District); City 
certifies to the Division 

No later than 
December 31, 2028 
(Division may retain 
10% of funding until 
certified) 

Clean Water 
Construction 
Grant Agreement 
§ D.1 

T4 Fix, prescribe and collect 
District rates, fees and charges 
sufficient to cover District 
O&M (rate covenant); do not 
reduce unless still sufficient 

Each Fiscal Year, 
ongoing for the term 

Clean Water 
Construction 
Grant Agreement 
§ D.7 

T5 Adopt Conveyance Fees 
(regional connection fee) 
jointly with the City 

No later than 
completion of 
construction 

Clean Water 
Construction 
Grant Agreement 
§ D.1 

T6 Procure and maintain 
insurance (or qualifying self-
insurance) on the District 
System and Project 

Ongoing; 
construction-policy 
certificates before 
construction begins 

Clean Water 
Construction 
Grant Agreement 
§ D.11 Clean 
Water 
Construction 
Grant Agreement 
§ D.11 

T7 Include Davis-Bacon 
prevailing-wage language in all 
District construction contracts 
and subcontracts 

At contract award / 
before construction 

Clean Water 
Construction 
Grant Agreement 
§ 2 Clean Water 
Construction 
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Grant Agreement 
§ D.21 

T8 Register District public-works 
contractors with DIR (Labor 
Code §§ 1725.5, 1771.1) and 
comply with state prevailing-
wage rules 

Before construction Clean Water 
Construction 
Grant Agreement 
Clean Water 
Construction 
Grant Agreement 
§ D.17 

T9 Use only U.S.-produced iron 
and steel products on the 
Project (absent a USEPA 
waiver on file) 

During construction Clean Water 
Construction 
Grant Agreement 
§ D.21 

T10 Obtain a SAM Unique Entity 
Identifier and confirm District 
is not 
debarred/suspended/excluded 

Before funding / 
ongoing 

Clean Water 
Construction 
Grant Agreement 
§ D.5 Clean 
Water 
Construction 
Grant Agreement 
§ D.21 

T11 Comply with state cross-
cutters as applicable to the 
District (CEQA, water 
conservation, UWMP, etc.) 

For the term of the 
Agreement 

Clean Water 
Construction 
Grant Agreement 
§ D.17 

T12 Disclose any conflict of 
interest (noncompliance may 
cause cost disallowance) 

As arising / ongoing Clean Water 
Construction 
Grant Agreement 
§ D.21 

T13 Comply with environmental 
mitigation measures (EIR and 
MND MMRPs) and support the 
City’s progress-report 
compliance discussion 

Ongoing through 
construction/reporting 

Clean Water 
Construction 
Grant Agreement 
§ D.1 Clean 
Water 
Construction 
Grant Agreement 
§ D.1 

T14 Give 24-hour notice on Within 24 hours of Clean Water 
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discovery of 
tribal/cultural/archaeological 
resources or human remains; 
cease construction on 
discovery of human remains 

discovery Construction 
Grant Agreement 
§ D.13 

T15 Provide notice (via the City) of 
District-side events: 
bankruptcy/insolvency, 
threatened litigation affecting 
capacity, dissolution, scope 
changes, 90-day construction 
delays, 30-day work stoppages 

Promptly upon 
occurrence 

Clean Water 
Construction 
Grant Agreement 
§ D.13 Clean 
Water 
Construction 
Grant Agreement 
§ D.13 Clean 
Water 
Construction 
Grant Agreement 
§ D.13 Clean 
Water 
Construction 
Grant Agreement 
§ D.13 Clean 
Water 
Construction 
Grant Agreement 
§ D.13 

T16 Make no substantial change to 
Project scope without prior 
written Division approval 

Before any change Clean Water 
Construction 
Grant Agreement 
§ D.13 

T17 Do not abandon, lease, sell, 
transfer, or dispose of a 
significant part of the Project 
without prior Division 
approval 

During the Useful Life Clean Water 
Construction 
Grant Agreement 
§ D.12 

T18 Maintain records and provide 
site access (federal and state 
inspectors); cooperate with 
audits and return audit 
disallowances 

Through the Records 
Retention End Date — 
December 1, 2066 
(audit disallowances 
within 30 days) 

Clean Water 
Construction 
Grant Agreement 
Clean Water 
Construction 
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Grant Agreement 
§ 2 Clean Water 
Construction 
Grant Agreement 
§ 6 

T19 Prevent fraud, waste, and 
abuse of Project Funds; 
cooperate in investigations 

Ongoing Clean Water 
Construction 
Grant Agreement 
§ D.14 

T20 Include the Proposition 4 / 
State Water Board funding 
acknowledgment in public-
facing Project materials 

When publishing 
public materials 

Clean Water 
Construction 
Grant Agreement 
§ D.6 

Project-level dates for context (the City’s obligations that drive OPUD’s 
schedule):  

• Eligible Construction Start Date February 27, 2026;  

• Final Reimbursement Request Date June 1, 2031;  

• A portion of funding ($56,430,955) may be unavailable for costs requested 
after February 28, 2029. 

 

 

Fiscal Analysis: 
There is no incremental fiscal impact to authorizing preparation and negotiation 
of the Pass-Through Agreement.   

 

Employee Feedback 
N/A 

 

Sample Motion: 
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That the Board of Directors authorize OPUD staff and legal counsel to draft and 
negotiate a Pass-Through Agreement with the City of Wheatland and return to 
the Board with a Resolution authorizing its approval.   

Prepared by: 

Joan Cox, General Counsel 
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