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Olivehurst Public Utility District 

Agenda Item Staff Report 

Meeting Date: July 14, 2026 

Item description/summary: 
Approve the Draft Phase 1, Contract 2 / Operations-and-Maintenance Pass-
Through Agreement with the City of Wheatland and Authorize Its Transmittal to 
the City and to the State Water Board’s Division Counsel (Regional Wastewater 
Transmission and Treatment Facilities Project; State Water Resources Control 
Board Agreement No. D2505004) 

RECOMMENDATION 

That the Board of Directors adopt the attached Resolution: 

• Approving, as to form, the draft Phase 1, Contract 2 / Operations-and-
Maintenance Pass-Through Agreement between the Olivehurst Public Utility 
District (“District” or “OPUD”) and the City of Wheatland (“City”) (the “Pass-
Through Agreement”); 

• Authorizing staff and General Counsel to transmit the draft Pass-Through 
Agreement to the City and to the counsel for the Division of Financial 
Assistance (“Division”) of the State Water Resources Control Board (“State 
Water Board”) for review and form approval; and 

• Authorizing the Board President to execute the Pass-Through Agreement at 
the appropriate time, once its form is approved by the Division’s counsel and 
its terms are finalized with the City, without the need for further Board action, 
provided no material adverse change is made to the OPUD-protective terms 
described below. 

No signature is required at this time. This item seeks the Board’s approval of the 
District’s proposed form of the Pass-Through Agreement and authorization to 
transmit it. Execution will follow later, when the City is ready to proceed and the 
Division’s counsel has approved the form. 

BACKGROUND 

The State Water Board has awarded the City a $75 million Clean Water 
Construction Grant under Agreement No. D2505004 for the Regional Wastewater 
Transmission and Treatment Facilities Project (the “Project”). OPUD is not a party 
or signatory to that grant agreement; the grant runs between the State Water 
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Board and the City, and the $75 million flows to and is controlled by the City, not 
OPUD. 

OPUD’s obligations arise because the City, to draw down the grant, must flow the 
grant’s terms down to OPUD through three separate agreements: (1) the Phase 1, 
Contract 2 / O&M Pass-Through Agreement; (2) the Capacity Purchase 
Agreement; and (3) the Treatment and Operations Agreement. The Board has 
previously authorized execution of the Capacity Purchase Agreement and the 
Treatment and Operations Agreement once those are finalized. The Pass-Through 
Agreement is the remaining flow-down instrument, and it requires its own Board 
approval. On the Board’s prior direction, General Counsel has now prepared a 
draft of the Pass-Through Agreement, which is presented with this report. 

Timing.  The Agreement need not be signed now. Exhibit D.1, Technical Special 
Condition 4 of the Grant Agreement requires the City, before requesting 
reimbursement of any Project costs, to execute a legally binding agreement with 
the District, in a form satisfactory to the Division’s counsel, obligating the District 
to complete Phase 1, Contract 2 no later than the Completion of Construction 
Date and to operate and maintain the Project components within the District 
System through the useful life of the Project.  Because that condition is tied to the 
City’s first reimbursement request, not to a fixed calendar date, the Pass-Through 
Agreement does not have to be signed at this meeting. Approving the District’s 
proposed form now, and transmitting it, positions OPUD to negotiate from its 
own draft and to have a Division-approved form ready when the City is prepared 
to proceed. 

Why this Agreement matters to OPUD. Although no grant funds flow directly to 
OPUD, the Pass-Through Agreement is the single instrument that governs the 
terms on which OPUD takes on Phase 1, Contract 2 and decades of operation and 
maintenance. It is therefore key to protecting OPUD: it is where the District’s 
exposure is defined and where OPUD’s protections must be secured. Controlling 
the form of this Agreement — rather than accepting terms drafted by or for the 
City — is how OPUD ensures it is protected even though the grant money is held 
by the City. 

KEY TERMS OF THE DRAFT AND OPUD-PROTECTIVE ALLOCATIONS 

The draft Pass-Through Agreement satisfies the mandatory flow-down terms of 
the Grant Agreement while allocating risk in the District’s favor: 

Core obligations. The District will complete Phase 1, Contract 2 (District System 
conveyance facilities, pump stations, and force mains, which the District will own) 
no later than the Completion of Construction Date (December 1, 2030), and will 
operate and maintain the Project components within the District System through 
the Project’s useful life (at least 20 years). 
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Rate covenant, protected by Proposition 218. The District’s covenant to set rates, 
fees, and charges sufficient to cover District operation and maintenance costs is 
expressly made subject to Article XIII D of the California Constitution (Proposition 
218), and the District’s compliance with Proposition 218 procedures is not a 
default. 

Repayment / clawback capped and limited (OPUD-protective). The draft limits the 
District’s exposure to the grant repayment/clawback risk to defaults that are both 
District-side events and caused by the District’s own failure to perform, and caps 
any repayment at the grant funds actually disbursed for the District System. It 
excludes City-, Division-, or State-caused defaults, bars post-cure interest, 
provides proportionate reduction for concurrent City fault, and gives the District a 
cure period. This directly implements the prior direction that OPUD should not 
silently absorb the City’s $75 million grant-repayment exposure. 

Indemnity kept mutual (OPUD-protective). The draft preserves the mutual 
indemnity under Government Code § 895.4 used in the Companion Agreements, 
limits any District indemnity of the State Water Board to Phase 1, Contract 2 / 
District-System / District-caused losses, and expressly disclaims any one-way 
indemnity of the City. 

WWTP revenue protection. The District’s wastewater-treatment-plant capacity 
and connection fees are defined and walled off so they cannot be swept into 
grant or loan repayment. 

District suspension and termination rights. If Project funding fails to materialize, 
the District may suspend and, ultimately, terminate, so OPUD is not left building 
or committing capacity without secured funding. 

State Water Board protections required by the grant. As the grant requires, the 
State Water Board is named a third-party beneficiary, and the Agreement may 
not be amended or terminated without the State Water Board’s prior written 
consent. 

RISK ASSESSMENT 

By signing the flow-down agreements, OPUD assumes most of the grantee-level 
burdens for its portion of the Project while the $75 million is controlled by the 
City. The principal risks, previously reviewed with the Board, are: (1) long-tail 
O&M cost exposure with no offsetting grant funds in OPUD’s hands; (2) a rate 
covenant that must be reconciled with Proposition 218; (3) exposure to the City’s 
default and a $75 million clawback if an OPUD-side Event of Default occurs; (4) a 
decades-long restriction on disposing of Project assets without Division approval; 
(5) loss of unilateral amendment/termination control because the State Water 
Board is a third-party beneficiary; and (6) the risk of a broad, one-way indemnity 
flowing down to OPUD. The draft Pass-Through Agreement is designed to mitigate 
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each of these, as described above. Remaining items — principally the precise 
repayment/clawback allocation — will be finalized in negotiation with the City 
and subject to the Division counsel’s form approval before execution. 

 
Environmental / CEQA: 

OPUD, as CEQA Lead Agency for its portion of the Project, previously adopted the 
Mitigated Negative Declaration and Mitigation Monitoring and Reporting Program 
and approved the Project on April 20, 2023. Approval of the form of the Pass-
Through Agreement and its transmittal is an administrative and financing action 
that does not itself constitute a separate project or a change requiring further 
CEQA review. 

 
Fiscal Analysis: 

There is no immediate fiscal impact from approving the form of the Pass-Through 
Agreement or authorizing its transmittal. The Agreement itself commits the 
District to fund the operation and maintenance of the Project components within 
the District System over the Project’s useful life; the grant reimburses 
construction and does not fund O&M. The draft’s repayment/clawback cap and 
rate covenant are intended to limit and manage that long-term fiscal exposure. 
No District funds are appropriated by this action. 
 

Employee Feedback 
N/A 

 

Sample Motion: 
That the Board of Directors adopt the attached Resolution: 

1. Approving, as to form, the draft Phase 1, Contract 2 / Operations-and-
Maintenance Pass-Through Agreement between the OPUD and the City of 
Wheatland; 

2. Authorizing OPUD staff and General Counsel to transmit the draft Pass-
Through Agreement to the City and to the counsel for the Division of Financial 
Assistance of the State Water Board for review and form approval; and 



4932-5487-5325 v1  

3. Authorizing the Board President to execute the Pass-Through Agreement at 
the appropriate time, once its form is approved by the Division’s counsel and its 
terms are finalized with the City, without the need for further Board action, 
provided no material adverse change is made to the OPUD-protective terms 
described herein. 

Prepared by: 

Joan Cox, General Counsel 
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RESOLUTION NO. 2467 

A RESOLUTION OF THE BOARD OF DIRECTORS 
OF THE OLIVEHURST PUBLIC UTILITY DISTRICT 
APPROVING THE FORM OF, AND AUTHORIZING 

TRANSMITTAL AND EXECUTION OF, 
THE PHASE 1, CONTRACT 2 / OPERATIONS-AND-MAINTENANCE  
PASS-THROUGH AGREEMENT WITH THE CITY OF WHEATLAND 

FOR THE REGIONAL WASTEWATER TRANSMISSION  
AND TREATMENT FACILITIES PROJECT 

(STATE WATER RESOURCES CONTROL BOARD AGREEMENT NO. D2505004) 
 

WHEREAS, the Olivehurst Public Utility District (the “District”) is a public utility district 
organized and existing under the Public Utility District Act (California Public Utilities Code 
section 15501 et seq.), acting through its Board of Directors; and 

WHEREAS, the State Water Resources Control Board (the “State Water Board”), acting 
through its Division of Financial Assistance (the “Division”), has entered into Clean Water 
Construction Grant Agreement No. D2505004, Project No. C-06-8753-110 (the “Grant 
Agreement”), with the City of Wheatland (the “City”), providing up to $75,000,000 in grant 
funds for the Regional Wastewater Transmission and Treatment Facilities Project (the 
“Project”); and 

WHEREAS, the District is not a party or signatory to the Grant Agreement, and the grant 
funds are disbursed to and controlled by the City; and 

WHEREAS, Exhibit D.1, Technical Special Condition 4 of the Grant Agreement requires 
the City, before requesting reimbursement of any Project costs, to execute a legally 
binding agreement with the District, in a form satisfactory to the Division’s counsel, 
obligating the District to complete Phase 1, Contract 2 of the Project no later than the 
Completion of Construction Date and to operate and maintain the Project components 
within the District System through the useful life of the Project (the “Pass-Through 
Agreement”); and 

WHEREAS, although no grant funds flow directly to the District, the Pass-Through 
Agreement is the instrument that governs the terms by which the District undertakes 
Phase 1, Contract 2 and the long-term operation and maintenance of the Project 
components within the District System, and is therefore key to protecting the District; and 

WHEREAS, the draft Pass-Through Agreement satisfies the requirements of the Grant 
Agreement while allocating risk in the District’s favor, including provisions limiting and 
capping the District’s repayment and clawback exposure, preserving a mutual indemnity 
under Government Code section 895.4, protecting the District’s wastewater-treatment-
plant revenues, providing District suspension and termination rights if Project funding 
fails, and making the District’s rate covenant expressly subject to Article XIII D of the 
California Constitution; and 
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WHEREAS, the Board has previously authorized execution of the Capacity Purchase 
Agreement and the Treatment and Operations Agreement once finalized, and now 
desires to approve the form of the Pass-Through Agreement and authorize its transmittal 
and later execution; and 

WHEREAS, execution of the Pass-Through Agreement is not required at this time, and 
this Resolution approves the District’s proposed form and authorizes execution at the 
appropriate time once the form is approved by the Division’s counsel and terms are 
finalized with the City. 

NOW, THEREFORE, BE IT RESOLVED by the Board of Directors of the Olivehurst 
Public Utility District as follows: 

1. The above recitals are true and correct and are incorporated herein by this 
reference. 

2. The Board approves, as to form, the draft Phase 1, Contract 2 / Operations-and-
Maintenance Pass-Through Agreement between the District and the City, in 
substantially the form presented with this Resolution. 

3. The General Manager and General Counsel are authorized and directed to 
transmit the draft Pass-Through Agreement to the City and to the Division’s 
counsel for review and form approval, and to negotiate non-material revisions 
consistent with this Resolution and the Grant Agreement. 

4. The Board President is authorized to execute the Pass-Through Agreement, and 
the Secretary to attest, at the appropriate time once the form is approved by the 
Division’s counsel and terms are finalized with the City, without further Board 
action, provided that no material adverse change is made to the District-protective 
terms described in the recitals; any material adverse change shall be returned to 
the Board for approval. 

5. To the extent permitted by law and subject to Article XIII D of the California 
Constitution and all other applicable constitutional and statutory procedures, the 
Board confirms the District’s covenant to fix, prescribe, and collect rates, fees, and 
charges for the District System sufficient to cover District operation and 
maintenance costs, as provided in the Pass-Through Agreement. 

6. The officers and staff of the District are authorized to take all actions reasonably 
necessary to carry out the intent of this Resolution. 

PASSED AND ADOPTED by the Board of Directors of the Olivehurst Public Utility District 
at a Special Meeting held on July 14, 2026, by the following vote: 
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  OLIVEHURST PUBLIC UTILITY 
DISTRICT 
 

        
President, Board of Directors 
Olivehurst Public Utility District 

  

ATTEST: APPROVED AS TO FORM AND LEGAL 
SUFFICIENCY: 

  

          
District Clerk and Ex-Officio 
Secretary 

       
Deirdre Joan Cox, Legal Counsel 
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* * * * * * * * * * * * *  

 

 I hereby certify that the foregoing is a full, true, and correct copy of a Resolution 
duly adopted and passed by the Board of Directors of the Olivehurst Public Utility District, 
Yuba County, California, at a meeting thereof held on the 14th day of July 2026, by the 
following vote: 

 

AYES, AND IN FAVOR THEREOF:   

NOES:  

ABSTAIN:  

ABSENT:  

  

           
District Clerk and ex-officio Secretary 

 



 

 
4901-7206-1373 v1  1 

PHASE 1B COMPLETION AND OPERATIONS AND  
MAINTENANCE PASS-THROUGH AGREEMENT 

 
THIS PHASE 1, CONTRACT 2 COMPLETION AND OPERATIONS AND MAINTENANCE 

PASS-THROUGH AGREEMENT (this “Agreement”) is made effective as of _________, 2026 (the 
“Effective Date”), by and between the Olivehurst Public Utility District, a political subdivision of the 
State of California and a public utility district (the “District”), and the City of Wheatland, a California 
municipal corporation (the “City” or the “Recipient”). The District and the City are collectively 
referred to herein as the “Parties,” or singularly by their individual names or as a “Party.” This 
Agreement is entered into to satisfy Exhibit D.1, Technical Special Condition 4 of Grant Agreement 
No. D2505004. 

 
RECITALS 

 
WHEREAS, the City is the recipient of a Clean Water Construction Grant from the State 

Water Resources Control Board (the "State Water Board"), acting through its Division of Financial 
Assistance (the "Division"), under Agreement No. D2505004, Project No. C-06-8753-110 (the 
"Grant Agreement"), providing up to $75,000,000 in grant funds to finance the Regional 
Wastewater Transmission and Treatment Facilities Project (the "Project"), which will convey 
wastewater from the City to the District's wastewater treatment plant for regional treatment; and 

 
WHEREAS, the Project is divided into phases, and Phase 1, Contract 2 consists of 

improvements within the District System that are to be constructed and owned by the District 
("Phase 1, Contract 2"), subject to the terms of this Agreement; and 

 
WHEREAS, the District is not a party to the Grant Agreement and is not a recipient of the 

grant funds, which are disbursed to and controlled by the City; and 
 
WHEREAS, Exhibit D.1, Technical Special Condition 4 of the Grant Agreement requires 

the City, before requesting reimbursement of any Project costs, to execute a legally binding 
agreement with the District, in a form satisfactory to the Division's counsel, obligating the District 
to complete Phase 1, Contract 2 no later than the Completion of Construction Date and to operate 
and maintain the Project components within the District System through the useful life of the 
Project; and 

 
WHEREAS, the City and the District have entered into, or will enter into concurrently 

herewith, a Capacity Purchase Agreement and a Wastewater Treatment and Operations 
Agreement (together, the "Companion Agreements"), and the Parties intend that this Agreement 
be read consistently with, and not in conflict with, the Companion Agreements and the Grant 
Agreement; and 

 
WHEREAS, the District is a public utility district organized under the California Public 

Utility District Act that acts through its Board of Directors, and the District's execution and 
performance of this Agreement are subject to authorization by resolution of its Board of Directors 
and to the District's rate-setting authority and the requirements of Article XIII D of the California 
Constitution (Proposition 218); and 

 
WHEREAS, the Parties enter into this Agreement to satisfy Technical Special Condition 

4 while fairly allocating the risks, costs, and liabilities of Phase 1, Contract 2 and the long-term 
operation and maintenance of the District System between them. 
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AGREEMENT 

 
NOW, THEREFORE, in consideration of the promises, the mutual advantages accruing 

to the parties, the performance of promises contained herein, and other good and valuable 
consideration, the Parties agree as follows: 

 
1. Definitions. Capitalized terms used but not defined in this Agreement have the meanings 
given to them in the Grant Agreement. As used herein:  

 
• "Completion of Construction Date" means the date established on the Cover Page 

of the Grant Agreement (currently December 1, 2030), as it may be extended by 
the Division;  

 
• "District System" means the wastewater conveyance, pumping, and related 

facilities within the District's service area that comprise Phase 1, Contract 2 and 
the other Project components owned or operated by the District;  

 
• "Project Components within the District System" means the Phase 1, Contract 2 

facilities and any other Project facilities located within or operated as part of the 
District System;  

 
• "Useful Life" means the economically useful life of the Project (not less than 20 

years from Project Completion);  
 
• "District Revenues," "District Operations and Maintenance Costs," "District Net 

Revenues," and "Event of Default" have the meanings given in Exhibit D of the 
Grant Agreement; and "WWTP Connection Fees" is defined in Section 6. 

 
2. Incorporation of Grant Agreement; Compliance. The District acknowledges that it has 
received and reviewed the Grant Agreement. The District shall perform Phase 1, Contract 2 and 
operate and maintain the Project Components within the District System consistent with all 
applicable terms and conditions of the Grant Agreement. This Agreement is intended to include 
and enforce those terms of the Grant Agreement necessary for the City to comply with its 
obligations thereunder as they relate to the District System, and the specific flow-down 
obligations set forth in this Agreement control the scope of the District's undertaking. In the event 
of a conflict between a general reference to the Grant Agreement and a specific allocation of risk 
or liability expressly set forth in this Agreement, the specific allocation in this Agreement governs 
as between the City and the District. 
 
3. Completion of Phase 1, Contract 2.  The District shall complete construction of Phase 1, 
Contract 2 (the District System conveyance facilities, pump stations, force mains, and related 
improvements) consistent with all applicable terms and conditions of the Grant Agreement no 
later than the Completion of Construction Date.  The District shall own Phase 1, Contract 2. If 
the District reasonably anticipates a delay, it shall notify the City in sufficient time for the City to 
request an extension of the Completion of Construction Date from the Division under the Grant 
Agreement, and the City shall use good-faith efforts to obtain any such extension. A delay caused 
by an event of force majeure or by the act or omission of the City, the Division, or the State Water 
Board shall not constitute a default by the District. 
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4. Operation and Maintenance; Assumption of Costs. The District shall operate and maintain 
the Project Components within the District System in good repair and working order, consistent 
with the Grant Agreement, through the Useful Life of the Project. As between the City and the 
District and as to the District System, the District assumes the operations and maintenance costs 
of the Project Components within the District System, and the State Water Board shall not be 
liable for any such cost. Nothing in this Section modifies the cost-sharing and cost-allocation 
provisions of the Companion Agreements, which govern the allocation of shared System costs 
between the Parties. 
 
5. Rates, Fees, and Charges. To the extent permitted by law, and subject to Article XIII D of 
the California Constitution and all other applicable constitutional and statutory procedures, the 
District shall fix, prescribe, and collect rates, fees, and charges for the District System during 
each Fiscal Year that are reasonable, fair, and nondiscriminatory and sufficient to generate 
District Revenues in the amounts necessary to cover District Operations and Maintenance Costs, 
and shall ensure that District Net Revenues are in an amount necessary to meet its obligations 
under this Agreement. The District may make adjustments to, and classifications of, such rates, 
fees, and charges as it deems necessary, but shall not reduce them then in effect unless District 
Net Revenues from the reduced rates, fees, and charges will at all times remain sufficient to 
meet the requirements of this Section. Nothing in this Agreement obligates the District to impose 
or maintain any rate, fee, or charge in violation of Article XIII D or other applicable law, and the 
District's compliance with the notice, hearing, and protest procedures of Article XIII D shall not 
constitute a default under this Agreement. 
 
6. Protection of District WWTP Revenues; Fee Definitions.  
 

• "Conveyance Fees" means the connection fees charged to new development for 
capacity in the regional wastewater conveyance facilities, to be adopted by the City 
and the District.  
 

• "WWTP Connection Fees" means the District's wastewater treatment plant capacity 
and connection fees, and any repair-and-replacement component thereof, imposed 
for capacity in or improvements to the District's treatment facility. WWTP 
Connection Fees do not constitute Conveyance Fees or District Revenues pledged 
under this Agreement, and shall not be swept, diverted, or applied to repayment of 
the grant, any principal-forgiveness amount, or any Project loan. Nothing in this 
Agreement grants the City, the State Water Board, or any lender any lien on, 
security interest in, or right to direct the use of the District's WWTP Connection Fees, 
which the District shall be entitled to impose, collect, and expend for their lawful 
capital purposes. 
 

7. Insurance. The District shall procure and maintain, or cause to be maintained, insurance 
on the District System and the Project with responsible insurers, or as part of a reasonable 
system of self-insurance meeting the requirements of Exhibit D.11 of the Grant Agreement, in 
such amounts and against such risks as are usually covered in connection with systems similar 
to the District System and the Project. For any policy covering construction of Phase 1, Contract 
2, the District shall cause a certificate of insurance to be issued naming the State Water Board, 
its officers, agents, employees, and servants as additional insureds, and shall provide the City 
with copies prior to commencement of construction. 
 



 

 
4901-7206-1373 v1  4 

8. Continuous Use; No Lease, Sale, Transfer, or Disposal. Except as provided in the Grant 
Agreement or the Companion Agreements, the District shall not abandon, substantially 
discontinue use of, lease, sell, transfer ownership of, or dispose of all or a significant part or 
portion of the Project Components within the District System during the Useful Life without the 
prior written approval of the Division. This Section does not restrict the District's transfer, 
assignment, or delegation of its rights and obligations to another public agency that assumes 
them, to the extent permitted by the Companion Agreements and approved by the Division. 
 
9. Labor and Federal and State Compliance.  In its construction contracts and subcontracts 
for Phase 1, Contract 2, the District shall include and comply with the federal and state 
requirements flowed down under the Grant Agreement, including Davis-Bacon prevailing-wage 
requirements, California Department of Industrial Relations public-works contractor registration 
(Labor Code sections 1725.5 and 1771.1) and state prevailing-wage rules, American iron-and-
steel sourcing (absent a USEPA waiver), SAM Unique Entity Identifier and 
debarment/suspension compliance, applicable CEQA and other state cross-cutter requirements, 
and conflict-of-interest disclosure. These obligations continue for the term of the Grant 
Agreement and the Useful Life of the Project to the extent so required by the Grant Agreement. 
 
10. Fiscal Sustainability Plan; Conveyance Fees.  To the extent applicable to the District, the 
District shall develop and implement a Fiscal Sustainability Plan meeting the requirements of the 
Grant Agreement in time to permit the City to certify to the Division no later than December 31, 
2028, and shall reasonably cooperate with the City and the District in adopting Conveyance Fees 
no later than completion of construction. 
 
11. Notice of Certain Events; Cultural Resources.  The District shall notify the City promptly 
(and in sufficient time to permit the City to satisfy its notice obligations to the Division under 
Exhibit D.13 of the Grant Agreement) upon the occurrence of any District-side event requiring 
notice under the Grant Agreement, including bankruptcy or insolvency, threatened litigation 
materially affecting the District System, loss of permits, a change in Project scope, or a 
construction delay or work stoppage of the duration specified in the Grant Agreement. Within 24 
hours of discovering any potential tribal cultural, archaeological, or historical resource or human 
remains in the Phase 1, Contract 2 work area, the District shall notify the City and comply with 
any applicable mitigation, monitoring, and reporting program; upon discovery of human remains, 
the District shall cease construction and comply with Health and Safety Code section 7050.5 and 
Public Resources Code section 5097.98. 
 
12. Records; Access; Audit.  The District shall maintain Project records and provide site 
access to federal and state inspectors, and shall cooperate with audits, through the Records 
Retention End Date under the Grant Agreement. Any audit disallowance attributable to the 
District's costs or conduct shall be borne by the District as provided in Section 13. 
 
13. Allocation of Repayment and Clawback Liability.  The District acknowledges that under 
Exhibit D.8 of the Grant Agreement the City may be required, upon a determination that an Event 
of Default has occurred, to return grant or principal-forgiveness amounts to the State Water 
Board with interest at the highest legal rate. As between the City and the District, the District's 
liability for any such repayment, clawback, interest, or penalty shall be limited to the portion 
attributable to an Event of Default that (a) is a District-side event as defined in Exhibit D.4 of the 
Grant Agreement and (b) is caused by the District's failure to perform its obligations under this 
Agreement. The District shall not be liable for, and the City shall not seek to pass through to the 
District, (i) any repayment or clawback arising from an Event of Default caused by the City, the 
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Division, or the State Water Board, or by circumstances outside the District's reasonable control; 
(ii) any amount exceeding the grant or principal-forgiveness funds actually disbursed for Phase 
1, Contract 2 and the Project Components within the District System; or (iii) any interest or penalty 
accruing after the District has tendered performance or cure. The District's repayment obligation 
under this Section shall be reduced proportionately to reflect any concurrent cause attributable 
to the City. The District shall have a reasonable opportunity to cure, consistent with any cure 
period established by the Division, before any repayment liability is allocated to it. This Section 
allocates repayment risk solely as between the Parties and does not enlarge the District's 
obligations to the State Water Board beyond those imposed by law. 
 
14. Indemnification. Except as otherwise provided in this Section, and pursuant to 
Government Code section 895.4, each Party shall defend, indemnify, and hold the other Party 
harmless from any liability imposed for injury (as defined in Government Code section 810.8) 
and any liability imposed for noncompliance with regulatory requirements, occurring by reason 
of anything done or omitted to be done by the indemnifying Party under or in connection with any 
work, authority, or jurisdiction delegated to that Party under this Agreement. To the extent the 
City is required by Section 21 of the Grant Agreement to indemnify the State Water Board and 
the other Indemnified Persons, the District shall, to the extent permitted by law, indemnify, 
defend, and hold harmless the Indemnified Persons, but solely with respect to losses, claims, 
damages, liabilities, or expenses arising out of the Phase 1, Contract 2 work, the District System, 
or the District's acts or omissions, and excepting in all cases any loss arising from the negligence 
or willful misconduct of the City or the Indemnified Persons. The District does not assume, and 
shall not be deemed to have assumed, any indemnity obligation with respect to the City System, 
Phase 1, Contract 1, or the City's acts or omissions, and no one-way indemnity of the City by the 
District is created by this Agreement. Each Party's indemnity obligation is limited to the extent 
permitted by law and is subject to the immunities and defenses available to public entities. 
 
15. District Suspension and Termination Rights. If the funding necessary to support the 
Project fails to materialize, the District shall have the following protective rights, exercisable in 
addition to any rights under the Companion Agreements: (a) the District may suspend its 
performance of Phase 1, Contract 2 construction obligations upon 60 days' written notice if a 
legally binding commitment for the funding necessary to complete the Project has not been 
secured within 180 days after the date such commitment was required; and (b) the District may 
terminate this Agreement if the conditions precedent to the Project funding remain unsatisfied for 
12 months through no fault of the District. Any termination under this Section is subject to Section 
17 (prior written consent of the State Water Board). The District shall not be obligated to expend 
District operating revenues, or to commit ratepayer funds beyond amounts lawfully available and 
appropriated, to perform obligations for which corresponding Project funding has not been 
secured. 
 
16. Conditions Precedent; Funding Contingency. Consistent with the Companion 
Agreements, this Agreement and the District's construction obligations are contingent upon 
receipt of Clean Water State Revolving Fund grant and forgivable-loan funding in an amount not 
less than $75,000,000, and upon satisfaction (or waiver) of the conditions precedent set forth in 
the Companion Agreements. If such funding is not received, the District's obligations to construct 
Phase 1, Contract 2 shall be suspended and, as provided in the Companion Agreements, the 
affected agreements may terminate, subject to Section 17. 
 
17. State Water Board as Third-Party Beneficiary; Amendment and Termination. The Parties 
agree that the State Water Board is a third-party beneficiary of this Agreement. This Agreement 
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shall not be amended or terminated without the prior written consent of the State Water Board, 
which consent may require an amendment to the Grant Agreement. Except for the State Water 
Board's rights as expressly stated in this Section, this Agreement creates no rights enforceable 
by any person who is not a Party. 
 
18. Term. This Agreement is effective as of the Effective Date and, unless earlier terminated 
in accordance with its terms and with Section 17, remains in effect through the later of the Useful 
Life of the Project and the expiration of the District's obligations under the Grant Agreement 
flowed down hereunder. The indemnification and repayment-allocation provisions of Sections 13 
and 14 survive termination or expiration. 
 
19. Board Authorization; Binding Effect. This Agreement is of binding legal effect only once it 
has been duly approved and signed by each of the Parties, including, as to the District, approval 
by resolution of its Board of Directors designating the authorized signatory and confirming the 
rate covenant in Section 5. Neither Party may assign or delegate its rights or duties without the 
other Party's written consent, except that no City consent is required for a District transfer to 
another public agency that assumes the District's obligations, to the extent permitted by the 
Companion Agreements and approved by the Division. 
 
20. Relationship of Parties. This Agreement does not create a joint powers authority or any 
partnership, joint venture, or employer-employee relationship between the Parties, and neither 
Party is the agent of the other. 
 
21. Governing Law; Venue. This Agreement is governed by and construed in accordance with 
the laws of the State of California. Any action to interpret or enforce this Agreement shall be 
brought in the Superior Court of the State of California, County of Yuba. 
 
22. Amendment. Subject to Section 17, this Agreement may be modified or amended only by 
a writing duly authorized and executed by both Parties following approval by the City's City 
Council and the District's Board of Directors, as applicable, and with the prior written consent of 
the State Water Board. 
 
23. Notices. All notices under this Agreement shall be given in writing to: 
 

The District at: 
 
Olivehurst Public Utility District 
1970 9th Avenue 
Olivehurst, CA 95961 
Attn: General Manager 
Email:  jtillotson@opud.org 
 
with a copy to: 
 
Deirdre Joan Cox, Esq. 
Burke, Williams & Sorensen, LLP 
One California Street, Suite 3050 
San Francisco, CA 94111 
Email:  dcox@bwslaw.com 
 



 

 
4901-7206-1373 v1  7 

and to the City at: 
 
City of Wheatland 
111 C Street 
Wheatland, CA 95692 
Attn: City Manager 
Email: 
 
with a copy to: 
 
 
 
 
 
Email:   

 
or to such other address as a Party may designate by like notice, and shall be effective upon 
personal delivery, overnight delivery, certified mail (return receipt requested), or email with 
confirmation of receipt. 
 
24. Further Acts; Severability; Construction; Waiver.  The Parties shall take such further 
actions and execute such further documents as may be reasonably necessary to carry out this 
Agreement. If any provision is held illegal, invalid, or unenforceable, the remaining provisions 
remain in effect and a valid provision as similar as possible shall be substituted. This Agreement 
is the product of negotiation and shall not be construed against either Party as drafter. No waiver 
of any provision or breach is effective unless in writing, and no waiver operates as a continuing 
waiver. 
 
25. Counterparts. This Agreement may be executed in any number of counterparts, each of 
which is deemed an original and all of which together constitute one instrument. Facsimile or 
electronic signatures are binding as originals. 

 
IN WITNESS WHEREOF, the parties hereto have executed this Agreement to be effective 

as of the Effective Date provided herein. 
 

OLIVEHURST PUBLIC UTILITY DISTRICT CITY OF WHEATLAND 
 
By:  By:    
___________________________________   ______________________________ 
Board President Mayor 
 
Date Signed:  Date Signed:    
 
ATTEST: ATTEST: 
 
By:  By:    
___________________________________ ______________________________ 
Board Clerk City Clerk 
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APPROVED AS TO FORM: APPROVED AS TO FORM: 
 
By:  By:    
 
___________________________________   ______________________________ 
Counsel for the District Special Counsel to the City 
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